PAGE  
13

OPINION IN RE: PUBLIC ACCESS TO NOETZIE BEACH
INTRODUCTION

1.
Pezula Private Estate (Pty) Limited (“Pezula”), the registered owner of the remainder of the farm Noetzie, no. 394 (“the property”), closed the road (“the strip road”) normally used by the public as a foot path connecting the parking area at Noetzie with the famous Noetzie steps.

2.
Writer was briefed by various members of the public and by public interest organizations on the question as to whether Pezula was entitled to close the road and if not, what steps, if any could be taken to ensure public access to the beach via the strip road.

3.
There are two possible routes giving access to Noetzie beach: one is the divisional road DR1771 that becomes a municipal road and ends on the beach, and the other is the private road (“strip road”) crossing over the property belonging to Pezula which ends at the top of the steps built on municipal property and which then lead down to the beach.

HISTORY

4.
The following facts were obtained through consultation with various members of the public and from records of old documents pertaining to the area.  The Noetzie township was proclaimed during 1914/1915.  According to the original General Plan dated 23 September 1915, a divisional road 1771 led through the top erven across the remainder of the farm Noetzie 394 onto the beach at the river mouth.  This road was originally used

by members of the public on their way to the other side of the river with their ox wagon where they would camp.

5.
The map shows two other access roads leading from the divisional road to the beach.  The second of these followed a route across the property and then runs between erven no. 23, 24, 25, 26 and 27.  This road however was never built.  Instead the original foot path leading from the divisional road to the beach was used by the public. 


This foot path cut straight across from the road to the channel between erven 23 and 27 over the property as well as erf 26 and was in use by the public even before the township was proclaimed in 1914.

6.
This changed when the strip roads were built to both Noetzie beach and the Pezula castles around 1940.  This access was apparently made possible by one John Rex Metelerkamp who was the chairman of Geo Parkes & Sons (Pty) Ltd at the time and who leased the said road to the Hendersons who originally owned erven 23, 24, 25 and 26.

7.
The steps were constructed at approximately the same time or shortly after the road was built by Mr. Henderson.  The lower portion of the steps followed the designated access route on property belonging to the municipality but the upper portion was actually built on the Henderson’s property erf 26.

8.
Although the gate at the top of the strip roads prevented general vehicular access there was never any hindrance to pedestrians who made use of a turnstyle constructed on the

western side of the gate.  No evidence could be found that any member of the public ever had to either pay or ask for permission to use the strip road as a foot path (or before 1940 the original foot path) to obtain access to the steps and thereafter to the beach.

9.
In the early 1990’s the Hendersons sought to formalise the de facto position and in a land swop with Knysna Municipality formally traded the portion of his erf 394/26 on which the upper half of the steps lay, for the road shown as running diagonally across the rest of his properties.  Thus the castle property became one erf 394/91 and the piece given to the municipality in exchange became portion 90.  This adjoins with the piece already belonging to the municipality.

10.
Pezula became the registered owner of the property during the year 2000.  Pezula applied for and obtained permission to develop the 612 hectares under its control.  The Department of Environmental Affairs and Development Planning (DEADP) issued a record of decision on the 16th of October 2002.  Municipal approval was given on the 19th of November 2002 and provincial approval on the 10th of April 2003.  Further conditions of approval were issued by the Knysna Municipality during August 2004 pertaining to the subdivision of Pezula phase 3.  One of the conditions of approval by the Provincial Government reads as follows:

“3.28
Should it be deemed necessary, in the view of the municipality, to improve the access to Noetzie beach and the related parking area as a result of the Pezula development, the applicant being obliged (sic) to finance these improvements, as required by the municipality.

3.29
The matter of access control on public roads being considered separately by the municipality upon application by the developer.“


“Existing access servitudes as indicated on DPN19 shall be registered against the remainder to the east of phase 3”.

11.
In a proposal presented during August 2005 Pezula sets out its wishes to develop a portion of property near the existing parking area into what is termed a “unique nature retreat” consisting of 40 to 60 sensitively placed suites supported by a core building with guest facilities.  A central parking facility will be provided at the core building and access to the units will be by golf carts or by foot.  As far as the public access and parking is concerned, the following is stated in the proposal:  “Safe and secure public access to the Noetzie beach will be ensured.  It is the intention to upgrade the existing municipal road to accept pedestrian access.  The development proposal will include a public parking in close proximity to the current parking area.”

12.
In a letter dated the 12th May 2006 Pezula informed the Knysna Municipality as follows:

“Closure of Pezula road to Noetzie beach
We have been issued with a permit to demolish the small “honeymoon” castle (situated on portion 9 of farm 394 Noetzie) from Belcom of the Western Cape Heritage Association…

We are therefore preparing to erect all necessary holdings required in terms of the Pezula building code of conduct, including the gate necessary to limit access to construction personnel only.

The demolition will involve the movement of heavy construction vehicles to and from the property and, in particular, along Pezula’s private road which accesses the property.

Although this road is a private road, there are, on occasion, pedestrians who use this road to access Noetzie beach. 

During demolition this road will be extremely dangerous and completely unsuitable for the use of persons not associated with the process and it is of the utmost importance to us that no person is placed at risk.

In terms of the Section 9(1) of the Occupational Health and Safety Act 85 of 1993 and Section 21(2)(b) of the Regulations thereto… Pezula furthermore has a duty towards the public in terms of their protection during construction.

In the circumstances, we therefore advise that Pezula’s private road will be closed as of Monday 15 May 2006.

The public will still be able to access Noetzie beach by using the municipal access road.”

13.
Although it is difficult to come to any conclusion from the contents of this particular letter as to whether Pezula intends to reopen the public foot path leading to the steps, it is

clear from their proposal as well as comments made to the newspapers that Pezula does not acknowledge any rights owing to the public as far as the foot path leading to the steps are concerned.

14.
The question is therefore whether any such rights exist and if so, how they can be protected.

PUBLIC SERVITUDES
15.
A public servitude grants certain rights in favour of the public over a particular immovable property.  Although some writers
 are of the view that a public servitude cannot be regarded as a servitude at all since it is not constituted in favour of either a dominant tenement or a particular person as is a praedial or personal servitude, the general body of law accepts the description of a public right as a public servitude. 

16.
The existence of a public servitude can be asserted by proving vetustus or immemorial user.  This provides for a rebuttable presumption in that where a public right has been exercised by the members of the public from time immemorial, a servitude arose by virtue of a valid title, even though there is no written proof of the validity of the title.

17.
The Law acknowledges various public servitudes like outspans, the right to gather firewood, the right to use a trek path, or the right of the public to use a foot path.
  

18.
A public servitude cannot be extinguished by non user but can be exterminated if the public has, without objection, permitted someone to use the land concerned in such a way that the servitude could not be exercised.

19.
In order to create the rebuttable presumption that the right has a lawful origin the following must be alleged and proved:

19.1
A continuous and uninterrupted use of the right by the general public (or the public of a particular locality);


19.2
That the owner did not interfere with that use. 

19.3 That the origin of the use cannot be established, in other words that it has taken place since time immemorial.

20.
In the South African Law it has been accepted that if it can be shown that the right to a servitude has been exercised for a period of more than 30 years, then that right has 

been exercised “since time immemorial”.
  
Hearsay evidence is admissible to prove immemorial use.

21.
If the existence of the right is in dispute, the presumption can be rebutted by proving that the origin of the use is within living memory or that the origin of the use was unlawful.
    

22.
From the facts set out above it is clear that, as far back as anyone can remember, there has always existed a public right to cross the private property known as the remainder of farm Noetzie 394 in order to gain access to the beach via Plot 90.  Nobody could say exactly when this right originated but all were adamant that it existed before the strip road was built by Mr. Henderson.  If this is indeed the factual position it seems clear that an Applicant will in all probability be able to prove that a public right to a foot path over the remainder of the farm Noetzie 394 from the municipal road to the municipal property Plot 91 does exist.

23.
In general the holder of a servitude is on principal given priority as far as the unrestricted exercise of the particular servitude is concerned.  The servient owner is only allowed to use the servient object in such a way as not to infringe the rights of the holder of the servitude.  It seems therefore that Pezula, in spite of the fact that they need to use the road for their building activities and that this may constitute a danger to the public, may not use their property in such a way as to restrict the exercise of the servitude.


LOCUS STANDI

24.
A question in this case is who has locus standi.  Firstly, if a member of the public is denied the right to exercise a public servitude, it can obtain an interdict.
  According to Van der Merwe 
 the legal relationship exists not only between the public and the owner of the servient property but also between the public and public authority.

25.
Secondly a relevant municipality will have locus standi.  In South African Mutual Life Assurance Society v Durban City Council supra, p 9 the following was said in regard to the Durban Municipality being a Respondent in a public servitude matter:

“Mr. Caney’s next submission was that, in the circumstances, the Court ought not to exercise its discretion and make a declarator.  First, he points out that the Court will be dealing with public rights in proceedings to which the public is not a party.  To this contention there are several answers.  Although the Respondent does not represent the whole of the public, it represents a very considerable portion of it.  In fact, in a matter concerning streets in the city, I am not at all sure that the Respondent does not, by virtue of its statutory powers and duties, represent the whole of the public”.

26.
In terms of the Local Government Municipal Systems Act, Act 32 of 2000 (Municipal Systems Act) Section 2, a municipality is defined as follows:  


Legal Nature

A municipality 
(a)  is an organ of state… 

(b) consists of – (i) the political structures and administration of the municipality, and  (ii)  the community of the municipality;

(c) …

(d) …

27.
“Local community” or “community” is defined in the Municipal Systems Act as follows:

“Local community” or “community” in relation to a municipality, means the body of persons comprising –

(a) the residence of the municipality;

(b) the ratepayers of the municipality;

(c) any civic organisations and non-governmental, private sector or labour organisations or bodies which are involved in local affairs within the municipality; and

(d) visitors and other people residing outside the municipality who, because of their presence in the municipality, make use of services or facilities provided by the municipality, and includes, more specifically, the poor and other disadvantaged sections of such a body of persons;”

28.
Section 116 of the same Act provides as follows:

“Public servitudes in favour of a municipality are under the control of the municipality which must protect and enforce the rights of the local community arising from those servitudes.”  (my underlining).

29.
It seems therefore that the municipality also has a duty to enforce such a right.  Portion 90 is valueless to the municipality and therefore the public, unless the public has access to it.

30.
It is interesting to note that the strip road, before it reaches plot 91 now also owned by Pezula, cross over a portion of municipal property (i.e. portion 90).  The municipality, being the owner of portion 90 has the right to refuse that Pezula makes use of it’s land in this manner.

31.
The steps are often used by both recreational and subsistence fishermen (including local fishermen from previously disadvantaged communities).  Although the public has the right to enforce the servitude the average member of the public would find it difficult to finance such litigation.  In my view it is not only the municipality’s legal duty but also its moral duty towards the public to take the necessary steps to protect the public servitude.


32.
The question is whether any civic organisation or non-governmental organisation can act as an Applicant in proceedings enforcing the public servitude.  Section 19(1)(a)(iii) of the Supreme Court Act, Act 59 of 1959 provides that a provincial or a local division of the High Court shall have the power in its discretion and at the instance of an interested person to enquire into and determine any existing future or contingent right or obligation.  

The Court also has a common law power of making a declaratory order in proper circumstances.
 An applicant must establish a legal interest which means that the applicant must have a legally enforceable right. 

33.
Any voluntary association properly constituted, will have the right to approach the Court to enforce a public right if the right can be exercised by the members of the association.  

34.
Anyone alleging that a right in the Bill of Rights has been infringed may approach the Court for a declaration of rights.  This includes a person acting on behalf of a group or a class of persons or in the interest of such group or an association acting in the interest of its members.

35.
In terms of the National Environmental Management Act 107 of 1998 (“NEMA”) the word “environment” has been given a very wide meaning and it may possibly be argued that a public servitude such as this, namely access to coastal area by the public, falls under the definition.  Section 32 deals with legal standing to enforce environmental laws and makes provision for any person or group of persons to seek appropriate relief in respect of a breach or threatened breach of any provision of the Act including a principle contained in chapter 1. 

In terms of Section 2, one of the principles of the Act is the following:  

“(2)  Environmental management must place people and their needs at the forefront of its concern, and serve their physical, psychological, mental, cultural and social interests equitably.”

It also states (in sub paragraph 4(a) that “sustainable development requires the consideration of all relevant sectors including that the disturbance of sites that constitute the nation’s cultural heritage be avoided or minimised.  Furthermore (sub (d)) equitable

access to environmental resources, benefits and services to meet basic human needs and ensure human well being must be pursued and special measures must be taken to ensure access thereto by categories of persons disadvantaged by unfair discrimination.”


It seems to me therefore that one could argue that a voluntary association acting on behalf of the public will have locus standi also in terms of NEMA to approach the Court.

CONCLUSION
36.
In answer then to the question put:

36.1
A public right of way in the form of a foot path connecting the municipal road with the steps exists over the remainder of the farm Noetzie 394.

36.2 Pezula is not entitled to close access to the public to the steps.

36.3 The Municipality of Knysna has a legal and moral duty to enforce and protect the public servitude.

36.4 Any interested member of the public or relevant voluntary association also has locus standi to enforce the servitude.
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